
UDC 342.9–053.74 

Hurin Dmytro,  

Postgraduate at the Kyiv International University,  

Kyiv, Ukraine 

 

THE AVAILABILITY OF WELL-FOUNDED FEAR OF BEING A VICTIM 

OF PERSECUTION AS A NECESSARY CONDITION FOR RECOGNITION 

OF ADMINISTRATIVE AND LEGAL REFUGEE STATUS 

 

The article investigates the criterion of a well-founded fear of becoming a victim 

of persecution as a necessary condition for recognition of administrative and legal 

status of a refugee. The legal framework for granting refugee status in Ukraine has 

been analysed. Attention is focused on international legal instruments that clarifying 

the concept of a "refugee" and defining the criteria for granting such status, as adopted 

by the international community. It has been noted that the criterion of a well-founded 

fear of persecution as a necessary condition for the recognition of a person as a refugee 

is established in international law and enshrined in the Statute of the Office of the UN 

High Commissioner for Refugees (OHCR UN) (1950), the UN Convention relating to 

the Status of Refugees (1951) and the Protocol on Refugee Status (1967). In addition, 

the criteria for determining a person as a refugee are set out in the OHCR UN 

Handbook on Procedures and Criteria for Determining Refugee Status, which was 

developed and published in 1979 and is a compilation of OHCR UN practical 

experience, State practice, OHCR UN Executive Committee generalizations, scientific 

approaches and judicial decisions at the national, regional and international levels. One 

of the key criteria for recognizing "refugee" status - a well-founded fear of persecution 

- has been explored, which in our view covers two sub-criteria - well-founded fear and 

persecution. 

Each sub-criterion is considered separately. The "well-founded fear" sub-

criterion is a reasonable combination of subjective and objective elements that should 

be factored into determining whether a person has a "well-founded fear of persecution" 

criterion. "Fear" should not be aimed at anything, but at confirming that a person, 



having returned to the country of their nationality, is afraid to become a victim of 

persecution. The term "persecution" is not defined in the OHCR UN Charter, the UN 

Convention relating to the Status of Refugees (1951) or the Charter of the Office of the 

UN High Commissioner for Refugees (1950). 

But paragraph 3, 4 of the OHCR UN position, set out on 14.03.1995, determines 

that prosecution includes all serious human rights violations. However, there are two 

views among scholars on the definition of persecution - as a threat to life and freedom, 

and as a violation of universally recognized human rights. 

It has been summed up that the criterion of " well-founded fear of persecution" 

as a criterion for recognizing a person as a refugee consists in a person's subjective 

attitude towards the possibility that his or her fundamental rights and freedoms may be 

violated (primarily the threat to life or freedom that exists) in the circumstances that 

have developed in the country of nationality if he or she returns to it. 
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